INDEX. 


ABATEMENT. See Husband and Wife, 19. 


ACCEPTANCE. See Negotiable Instruments, 1. 


ACCORD AND SATISFACTION. 


I. 
2. 


3- 


Usury, there may be accord and satisfaction of. Rogers vs. Ball, 15. 
Deduction at time of settlement of debt, not amount to, though so 
agreed by parties. did. 

If payment be in property at value greater than debt, with further addi- 
tion to price on agreement that advance is in satisfaction of usury, and 
creditor gives note for excess over debt, and pays it, such action consti- 
tutes accord and satisfaction. Jézd. 


ADMINISTRATORS AND EXECUTORS. 


Application for year’s support by administrator subsequently adopted by 
widow; not dismissed on appeal because made by administrator, or be- 
cause he had no notice. Notice may be shown by parol. Fordes vs. 
Anderson et al.,93; Butts vs. Pugh, next friend, 465. 


. Legal representative is necessary party to proceedings to vacate judg- 


ment in favor of deceased. Grier, executrix, vs. Fones, executor, 154. 
* 


. Proper mode of making such representative a party. 07d. 
. Return by administrator that he had invested $2,000 00 in Confederate 


bonds, is no proof that fund which he received in good money, without 
fault on his part, became Confederate currency. Davis, administrator, 
vs. Harper et al., 180. 


. Purchaser at sale who fails to comply, and is sued for deficiency on se- 


cond sale, cannot set up mental mistake as to amount of his bid. A4/- 
exander vs. Herring et al., administrators, 200. 


. Measure of damages is the amount necessary to place administrator in 


same position as if purchaser had complied. /dzd. 


. Judgment against executor conclusive on estate. Castellaw, adminis- 


trator, et al., vs. Guilmartin, executor, et al., 299. 


. Equity only interferes with administration in strong case. J/ayo, trus- 


tee, us. Keaton, executor, et al., 496. 


. Judgments against defendants in individual capacities; fact that execu- 


tions style them “executors,” not affect case. TZharpe vs. Tharpe; 
Tharpe vs. McCall, sor. 


. Declaration in short form against administrator of A, alleging that he 


is indebted on note, a copy of which is attached, the copy being a joint 
note signed “A & B,” is a suit against defendant in representative char- 
acter. ennings, administrator, vs. Wright & Company, 537. 


until right to dower was barred, presumed to have elected to take child’s 
part, especially where such course was the most beneficial to her. Sew- 
ell vs. Smith et al., 567. 


ADVERTISEMENT. See Zax, 3; Lvidence, 33, 34- 


ALIMONY. See Husband and Wife, 13. 





AMENDMENT. 
1. Charge should not nullify effect of amendment made without objection. 

Akin vs. Bartow County, 59. 
Declarations in statutory form are amendable. did. 
Relates back to commencement of suit, amendment does. Jézd. 

. Amendment to sworn bill verified by solicitor, in discretion of chancel- 
lor to allow. Cook vs. Board of Commissioners, etc., 163. 
Decree, omission of chancellor to sign, cured by nunc pro tunc judgment 
at subsequent term. Sloan vs. Cooper, 486. 

. Conversion alleged on day subsequent to suit, may be amended by sub- 
stituting day prior thereto. TZoole & Price et al. us. First National 
Bank, 497. 


APPEALS. See Fustice Courts, 1, 7, 8. 


APPRENTICIE, 

1. Provisions of act of March 17, 1866, amending the law as to appren- 
tices, should be strictly complied with, and it should so appear on the 
face of the proceedings. Sallinger vs. McLain, 159. 
Petition that minor should be bound out didnot showresidence. Order 
granting application was passed on day. petition was filed, reciting only 
fact of application and that no good cause was shown to contrary. On 
writ of Aadeas corpus minor should be discharged. Jéizd. 


ARBITRAMENT AND AWARD. 

1. Owner of mill-dam to pay proprietor of adjacent land specific sum an 
nually sé long as water was kept at certain height; payment must be 
made so long as dam causes overflow, although water be not kept con- 
tinuously at stated height. Wilkinson, administrator, vs, Sitton, 71. 

. Award upon disputed question of law binding on the parties, even 
though erroneously decided. Fordes, treasurer, vs. Turner, judge, 252. 

. To action on common law award, defendant may plead that it covered 
matters not submitted, without filing copy of testimony, Crane, admin- 
tstrator, us. Barry, 500. 

. Cotton Exchange, failure to comply with award of, where no willful vio- 
lation of constitution,,etc., appears, no ground of expulsion. Savan- 
nah Cotton Exchange vs. State, ex rel., 668. 

§. Jurisdiction of arbitration court denied, party entitled to appeal on that 
issue without submitting entire controversy. did. 

6. Cotton Exchange, award of subject to be reviewed by legal tribunals. 
LT bid. 


ATTACHMENT, 

1. Returnable to wrong county; defendant makes no defense, but simply 
replevies property; may set up defense by illegality to execution pro- 
ceeding from judgment on replevy bond, TZyreutlen, trust., vs. Smith 
et al., 575. 

Forthcoming bond for property attached; refusal to deliver is forfeiture. 
Proof of advertisement for sale unnecessary, Stinson et al, vs. Hall, 
sheriff, 676. 

3. Dismissed for defective affidavit, attachment may be after replevy. 
Bruce vs Conyers, 678. 

1. Judgment dismissing attachment is final, and subject to separate writ of 
error. did. 
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5. Affidavit to obtain attachment for purchase money must be positive as to 
description of property. J/ézd, 


BANKRUPT 
1. Goods received on commission; failure to account for proceeds creates 
debt which discharge does not bar. Meador & Brother vs. Sharp, Fr., 
125. 
. Judgment creditor may proceed against property fraudulently conveyed 
by debtor prior to passage of bankrupt act, although latter was discharg- 
ed prior to trial of claim, Barber vs. Terrell, 146. 


. Money raised on final process before the court for distribution, not or- 
dered paid to assignee. ‘Dyson, sheriff, vs. Harper, ass., et al,; Kelly 
us. Harper, ass., et al,, 282. 


BUILDING AND LOAN ASSOCIATIONS. 


1. An equitable adjustment of th: rights of stockholders zxz¢er sese, is to 
charge each borrower with the amount received, with seven per cent, 
interest; credit this debt according to the law of partial payments 
with payments made; pay balance into funds of association; then let 
entire amount thus received, after deducting expenses, be divided. Good- 
rich et al, vs. City L, and B, A. of Augusta et al., 98. 

. Stockholders who have received more than their proper share may be 
made parties and compelled to refund, /é7d. 

. Interlocutory decree may be rendered as to mode of settlement for those 
before the court, to be opened for adjudication of questions touching 
those subsequently brought in. Zdzd. 


Officers of association, having in good faith carried out plan of settle- 
ment adopted by majority, even though such plan be set aside, not made 
individually liable. Jézd. 

. Contract for advance on stock not usurious on face. Redwine vs. Gate 
City L. and B. A., 474. 
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Sav. and Ch. R, R. Co, ws. — ‘ 
Scales vs. Ordinary, etc., . ‘ 

Schley vs, Lyon & Rutherford, 

Scisson vs. McLaws,. 

Scott, Carhart & Co. vs. Warren ‘et ‘al, 

Seabrook vs. Und. Ag’y e¢ ai., 

Searcy vs. Stubbs, coe ee * 

Settle vs. Allison, . 

Shields vs. Y onge, . . 

Shorter e¢ al. US. Hargroves, adm’ r, . 

Sims ef a/. vs Phillips et al,. 

Smith vs. Ezell, — ‘ 

Smith vs. W right, , 

Spann vs, Clark, 
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CERTIORARI. 


1. No question of fact involved, oni superior court having finally disposed 
of case, this court not interfere except where discretion was manifestly 
abused, Ayres vs. Taylor, 264. 

. Exceptions to verdict in city court dismissed by supreme court; certiora- 
ri may be applied for within three months from such dismissal. Roach 
vs. Sulter, 458. 
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CHARGE OF COURT. 
1. Presumed correct, charge not set forth willbe, Lackey vs. Bostwick, 45. 


2. 


Amendment made without objection, charge of court should not nullify 
effect of. bid. 


. Request to charge should set forth principle of law without attempting 


to draw inference therefrom. did, 


. Although request to charge be refused, yet instructions applicable to 


facts of case should be given. did. 


. Error to charge that if jury believe evidence to be different from what 


it was when passed on by the supreme court, they should find for com- 
plainant. Compton vs. Cassada, 74. 


. General instructions cover request; failure to give not error, SBarder 


vs. Terrril, 146. 


. Claim case, on trial of, not error for court at conclusion of charge to ask 


counsel if they wish jury instructed as to damages. did. 


. Responsive to bill, what is and what not, duty of court to charge. Gray 


vs Obear, 231. 


. Legal right to have charge reduced to writing. Request should be 


made before commencement of argument. dd. 


. Law, whence it obtains it, court need not inform jury. Swmner vs. Bry- 


an, Dillingham & Co. et al, 613. 


CLAIMS. 


I. 


Neither a memorandum of debts made by defendant, nor the schedule 
attached to his petition in bankruptcy, is admissible to show indebtedness 
to claimant, both having been executed after his purchase, Barber vs. 
Terrell, 146. 


. On trial of issue whether conveyance was a fraud on creditors, compe- 


tent to show pendency of suits at time of execution. did. 


. Damages, law as to; court may inquire at conclusion of charge whether 


counsel wish jury instructed as to. /bzd. 


. Lien lost in any way, proper defense. Winship vs. Phillips, 237. 
. Affidavit and bond recite that property has been levied on, claimant es- 


topped from attacking levy, Cohen vs. Broughton 296. 


. Title does not pass where goods were obtained by fraud, and vendor 


may claim. Landauer & Bro, vs. Cochran, McLean & Co, 533. 


. Several claim cases pending, all in behalf of same claimant; one was 


tried and the property found subject. It was agreed that this case 
should be carried to the supreme court, and that the others abide its 
decision. As soon as the. remittitur affirming the judgment below was 
returned, claimant withdrew his claims in the other cases, When the 
land in controversy was sold and the fund brought into court, claimant 
demanded the fund: /e/d, that the above agreement barred him, Brad- 
shaw et al, vs. Gormerly et al., 557. 


. Competent for plaintiff to show that deed from defendant to claimant was 
. void as to creditors. did, 


. Levy in one county and claim interposed; execution not withdrawn to 


levy in other county, without order of court. Kendall vs. Westbrook, 
587- 


. Complete equity sufficient basis for claim. Wilkinson & Wilson vs, 


Chew, 602. 


. Appeal lies from justice courts where either the 7. /z., or the value of 


property claimed, exceeds $5000. TZurman vs. Cargill & Daniel, 663. 
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12. Act of 1874 regulating right of appeal in such cases, not unconstitu- 
tional, bid. 

13. Equitable right may be reached upon trial of claim if pleadings be 
properly framed. Sterling vs. Arnold et al., 6go. 

14. Forthcoming bond, claimant having signed as security for defendants in il- 
legality, not thereby estopped from subsequently claiming, but such fact 
may be considered by jury as evidence of fraud, bid. 


COMMITTING COURTS. See Fustice Courts, 2, 3. 


COMPROMISE AND SETTLEMENT. 
1. Consideration for promise, settlement of dispute as to legality of debt is, 
Ivey et al., assignees, vs Noble Brothers & Company, 344. 
2. Decisions adverse to plaintiff, who, thereupon compromises ; subse- 
quently decisions are reversed, plaintiff cannot avoid settlement on 
ground of mistake of law. Spriggs vs Bramblett, 348. 


CONFESSION, See Criminal Law, 2, 79. 
CONSOLIDATION OF RAILROADS. See Corporation, 3, 4. 


CONSTITUTIONAL LAW. 


I. Land in two counties; suit commenced in one before adoption of con- 
stitution of 1868, but trial after; recovery had for entire tract, Parnes 
et al.,uvs, Underwood, administrator, 87. 

. Provisions of Code authorizing executors etc., to be cited before ordin- 
ary for setilement, etc., is not in violation of the constitution of the state 
or of the United States, Davis, administrator vs, Harper et al,, 180. 

. Act revising and consolidating municipal charter may provide for sub- 
mission to people before taking effect. Mayor, etc., of Bruns, et al., vs. 
Finney et al., 317. 

. Appointment of judges of superior courts, whether for circuits created 
since the adoption of the constitution or before, must be one half for four 
years and the other half for eight. Strozer, relator, vs Wright, Fudge, 
391: 

. Governor having appointed, power is exhausted, He cannot recall com- 
mission and appoint for longer term. did. 

. Contract between state and stockholders, charter of corporation is. Priv- 
ileges conferred cannot be withdrawn unless such right be reserved. This 
reservation exists in all charters granted since adoption of Code. Cen- 
tral R. R. and Banking Co, et alvs, State, gor; Statevs, Georgia R, R. 
and Banking Co, 423 

. Exemption from taxation, competent for legislature to grant to corpora- 
tion. bid. 

. Unconstitutional, act not declared in doubtful case. Zurman vs. Car- 
gill & Daniel, 663. 

Act of 1874 providing for appeals from justice courts in claim cases, not 
unconstitutional. /ézd. 


CONTEMPT. See Levy and Sale 1, 8,9; Fustice Courts, 6. 


CONTINUANCE, 
1, Public excitement alone not good ground of, Brinkley vs. State, 771. 


2. Grounds known at time of first motion cannot be embraced in second, 
Lid. 
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3. Discretion of court below as to, especially where grounds came pecu- 
liarly within its knowledge, not controlled, Afoody vs. State, 660. 












CONTRACTS, 


1, Obligation to manage sum of money for another, and to turn over notes 
and fi, fas, guaranteed by obligor: /7e/d, that although on a settlement 
the notes and fi, fas, offered were those in which the money was in- 
vested, yet plaintiff was entitled to the guaranty, Simmons vs, Martin, 
administratrix, 47. 

2. If defendant plead that the money was invested in the notes, etc., by 
consent of the plaintiff, it must further appear that such action was in- 
tended as a discharge of defendant’s liability to guaranty before it will 
so operate, did. 

3. Orders were passed by the inferior court, and entered on the minutes, 
directing certain bonds to be issued, This was a sufficient compliance 
with section 493 of the Code, requiring contracts with a county to be in 
writing, etc. Akin vs. Bartow County, 59. 

4. License required for protection of public, contract with person carrying 
on business without, not enforced, TZaliaferro vs, Moffett, 150. 


| 
| 
' 
5. Contract that plaintiff shall serve defendant as clerk for specified time, | 
' 

















and defendant refused to allow him to enter on work, plaintiff has right 
to recover, not his wages, but damages, Putney vs. Swift, Murphy & 
Company, 266, 

6, Fraud in execution of contract must be shown to authorize introduction 
of parol evidence to contradict, Mitchell et al, vs, Universal Life In- 
surance Company, 289. 

7. Written, contract required by law to be, not shown to have been altered i 
by parol after execution, did, 

8, Entire demand, account for cross-ties delivered under contract, whole 
being due, is, Macon and Augusta Railroad Co, vs. Garrard, 327. 


g. Consideration for promise, settlement of dispute as to legality of debt 
is, 7 -y et al., assignees, vs, Noble Brothers & Company, 344. 

10, Consiaeration claimed to be illegal; defendant must show it affirma- 
tively to be so, and that there was no other, did, 

11, Where one insurance company purchases business of another and as- 

sumes its liabilities, separate action by holder of policy in latter com- 

pany cannot be maintained against former, for want of privity, Zpire 

State Insurance Company et al, vs, Collins, 376. 

Contract between state and corporation, charter of corporation is, Priv- 

ileges conferred cannot be withdrawn unless such right be reserved. 

This reservation exists in all charters granted since adoption of Code, 

Central Railroad and Banking Company et al, vs, State, gor; State 

us. Georgia Railroad and Banking Company, 423. 

13. Where there was lease of hotel and sale of furniture by H. to M. Sub- 
sequently, M., alleging that he was deceived as to value of furniture, a 
settlement was had, $2,000 00 taken off price and new notes given. 
After H. had used the furniture nearly three years, M., by H’s consent, 
leased hotel and sold furniture to W. On settlement between M, and 
H., former only chargeable with value of furniture at date of last sale, 
McBurney vs. Harris et al., 470. 

14, On trial of bill filed by H. against M, for settlement, M, testified that 
at time new notes were given, all demands mutually existing between 
them were included, H. denied this, and claimed that M. owed him 

on a former partnership in the hotel business, Competent for counsel 

for M,, in argument, to discuss rights of parties under settlement at 
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which notes were given, and to force H. to stand by settlement or go 
behind it, Jézd, 
15. Payment of part of money already due on note, no consideration to sup- 
port promise, Burnett vs, Williams et al, executors, 525. 
16, Agreement of counsel, though not in writing, acted on by one side, 
binding, Bradshaw et al. vs. Gormerly et al., 557. 


CORPORATIONS. 

1. A corporation, to borrow money, issued preferred stock certificates, with 
indorsements thereon that fifteen per cent. per annum was guaranteed 
for two years when the certificates were to be redeemed or converted 
into common stock, at option of the holders, also, that they were se- 
cured by first mortgage bonds. At the expiration of two years, the com- 
pany being unable to pay the certificates, they were exchanged for the 
mortgage bonds. The holders of this preferred stock were always re- 
cognized by the company as creditors. e/d, that in a contest over the 
assets they were entitled to claim as creditors. Totten & Co. vs. Tison 
et al., 139. . 

. Injunction asked by some stockholders against action of company which 
they claimed to be w/tra vires. Discretion of chancellor refusing not 
controlled where act sought to be enjoined was the continuance and con- 
summation of a scheme extending over a long period of time, and in 
which the complainants appear to have acquiesced. Cozart et al, vs. 
Ga. R. R. and B’g Co., 379. 

. Act of 24th August, 1872, under which Central Railroad and Banking 
Company and Macon and Western Railroad Company were consolidat- 
ed under name and charter of former company, created new corporation, 
the rights, privileges and liabilities of which dated from the acceptance 
of the new charter covered by the before-recited act. The same is true 
as to the union and consolidation of the Southwestern and the Musco- 
gee Railroad companies. Cent. R. R. Co. us. State; Southwestern R. 
R. Co. vs. State; State vs. Aug. and Sav. R. R. Co., gor. 

. As such new charters dated since the adoption of the Code, the right of 
withdrawal of the exemption from taxation existed. dz. 

. As the Augusta and Savannah Railroad Company stood upon a charter 
granted prior to the adoption of the Code, the act of 28th of February, 
1874, taxing it more than was allowed by such charter, was unconstitu- 
tional, Jédzd, 

Court may specify in order objects of corporation. This cures defect 
in petition. Redwine vs Gate City L. and B. A., 474. 
Stock subscription, suit for; no defense that railroad has been seized by 
governor. J/ullins vs. North and S. R. R. Go., 580. 

. Agent, corporation boynd by fraudulent conduct of. Scofield Rolling 
Mill Co. et al, vs. State, 635. 

. Award rendered by cotton exchange, failure to comply with where no 
willful violation of constitution, etc., appears, no ground of expulsion, 
Sav, Cot, Ex. vs. State ex rel., 668. 

Jurisdiction of arbitration court under charter denied, party entitled to 
appeal on that issue without submitting entire controversy, /d2d, 
Award of cotton exchange as arbitration court, subject to be reviewed 
by judicial tribunals /d7d, 

Charter sought, applicants must specify business to be carried on, place 
of business, and amount of capital to be used, Jz ve Deveaux et al., 


673. 
COSTS. See County Matters, 3. 
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COUNTY COURT. See County Matters, 3. 
COUNTY MATTERS, 


1. Bridge, suit against county for damages resulting from want of repairs 
to; it must be alleged and proven that bridge was erected by letting it 
out to lowest bidder and that no bond, as required by law, was taken 
from contractor, Collins vs. Hudson et al.,com’rs, 25. 


. Commissioners, suit may be brought against, and service perfected on 
majority. J/did 
Fines and forfeitures derived from misdemeanors transferred to county 
court, after deducting costs of officers of superior court in such cases, 
should be paid to county treasurer, Jn re Speer, sol, gen., et al., go. 


l. 2 
Where by act of December 17, 1861, Bartow county was authorized to 
issue bonds for the support of indigent families of Confederate soldiers, 
and by act of February 23, 1866, the inferior court was authorized to 
settle the same, latter act is recognition of legality of bonds, Ain vs, 
Bartow County, 594 

. Money borrowed for purpose above indicated, not considered in aid of 
the rebellion, J/ézd, 
Orders were passed by the inferior court and entered on the minutes, 
directing certain bonds to be issued, This was a sufficient compliance 
with section 493 of the Code requiring contracts with counties to be in 
writing, etc. did. 
Bridge located within limits of incorporated town, not, of itself, oust 
county of control, and render town liable for damages resulting from 
defective condition thereof. Daniels vs. Mayor and Council of Athens,79. 
Suit may be brought by ordinary ; if, during its pendency, commissioners 
be appointed, they may be substituted by amendment. Cook vs, Board 
of Com’rs etc., 163 
Treasurer entitled to two and a half for receiving and a like amount 
for paying out funds. County Com’rs us. Proctor, treas’r, 172; Forbes, 
treas r, us. Turner, judge, for use, 252, 
Discretion of authorities in altering public road not interfered with un- 
less abused. onder et al, vs, Shannon et al., 187, 

11, Citation to alter road, competent thereunder to discontinue that part of 
old road rendered unnecessary. Ponder et al. vs. Shannon et al,, 187. 

12, Commissioners, etc., have power to bring ordinary to settlement. xs- 
sell vs. Commissioners, etc, 498. 

13. Modes in which ordinary may defend, 02d, 


CRIMINAL LAW. 


1. Demand for trial made; at next term mistrial declared. Defendants 
not entitled to discharge, Little et al. vs. State, 24. 
Confessions induced by threatening acts, though no benefit tendered or 
injury expressly offered, conviction based thereon set aside. Jrwin vs, 
State, 39. 
Fines and forfeitures derived from misdemeanors transferred to county 
court, after deducting costs of officers of superior court in such cases, 
should be paid to county treasury. Jn re Speer, sol. gen’l, et al., go. 

4. Principals in second degree, none in misdemeanors, Hansford vs, State, 
JSS: 

5. Indictment charges one as principal in second degree, but alleges facts 
showing him to be principal in first, upon proof of same, conviction will 
be sustained, did, 
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6, Statutory bar, exception relied on to prevent, should be set forth, did, 
7. Statutory bar, four defendants alleged to be within exception, but noth- 
ing said as to fifth, indictment demurrable as to him, did, 
8. Burglary; intention with which defendant broke and entered, question 
‘ for jury. Woodward vs, State, 106. 
g. Contradictory statements of defendant to committing magistrate, inad- 
missible. Cicero vs, State, 156. 

10, Voluntary statement of defendant reduced to writing by magistrate, 
highest evidence, id, 

11, Manslaughter and justifiable homicide, law as to should be charged on 
trial of case of assault with intent to murder, where there is evidence 
that defendant would not have been guilty of murder if death had en- 
sued. did, 

12. Error to charge that a chain of circumstances cannot lie while a witness 
may. did, 

13. Indictment for simple larceny under section 4406 of the Code; evi- 
dence showed that the currency stolen was taken from the person. De- 
fendant could not be convicted. He should be indicted for, and con- 
victed of, larceny from the person, ing vs. State, 184. 

. Disorderly house, on trial for keeping, competent to show that proprie- 
tor secreted a criminal, Mahalovich vs, State, 217, 

Larceny from house, indictment for not lie unless house be a dwelling, 
store, shop, warehouse, or other house within the curtilage. /uman vs. 
State, 219. 

Special demurrer thereto should be sustained even though facts alleged 
make case of simple larceny. did. 

Circumstantial evidence, case of. Verdict finding the defendant guilty, 
“and that he be imprisoned in the penitentiary at the mercy of the 
court,” not too uncertain to be executed. Wadston vs State, 242. 

Two defendants jointly indicted and tried, but verdict finding prisoner 
at the bar guilty, no legal judgment can be pronounced, Favor vs, 
State, 249. 

Confession induced neither by hope of benefit nor fear of injury, ad- 
missible, 07d. 

. Assault and battery; one blow by a father on his daughter, ten years old, 
with a saw, unlawful. Meal vs. State, 281. 

. Venue, to change; whether jury can be obtained must be ascertained 
as prescribed in Code, section 4682, Brinkley vs. State, 371. 

. Public excitement alone no ground of continuance, did, 

Seduction, under indictment for defendant found guilty of fornication 
though it be not alleged that he is single, Hopper vs State, 789. 
Record of conviction of principal in first degree used on trial of prin- 
cipal in second. New trial granted former which resulted in acquittal. 
Latter entitled to new trial. ackson, alias Thomas, vs, State, 439. 

. Rape, slight penetration necessary to constitute. Morris vs. State, 440. 

. Malpractice in justice of the peace charged by presentment, without ad- 
dition of words “in office,” demurrable. Hawkins vs, State 653. 

. Such presentment is demurrable unless it shows by entry of solicitor gen- 
eral or sheriff, that copy had been served on defendant and he notified 
to appear with witnesses, before it was laid before the grand jury. did. 

. Malpractice, drunkenness by justice whilst presiding in court is not. 
Wrong done by some official act or omission to act must be shown. 
Ibid. 
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29. Presentment for malpractice, justice cannot be arraigned on for. In- 
dictment proper method of charging him, Jé7d. 

30. Assault with intent to murder by shooting charged, conviction may be 
had of shooting at another. Moody vs, State, 660. 

31. Manslaughter, law of relevant in charging on such indictment; but con- 
stitutional provision touching selection, etc., of jurors.isirrelevant. Jézd, 


CUSTOM. See Evidence, 7, 31. 


DAMAGES. 


1. Where other and contingent circumstances preponderate largely in 
causing injurious effects, such damages are too remote. Rucker vs, 
Athens Man, Co., 84. 

Suit by administrator vs, purchaser who fails to comply for deficiency on 
second sale, measure of damages is amount necessary to place adminis- 
trator in same position as if purchaser had complied, A/exander vs, 
Lferring et al,, adm’ rs,, 200. 

Malicious suit, trespass for; where there was some evidence of malice, 
error to charge that vindictive damages could not be found. Dye vs, 
Denham 224. 


Trespass, damages peculiarly for the jury, 02d. 


Trespass for overflowing land, damages must be specifically shown, 
Oakley Mills Man, Co, vs. Neese, for use, 459. 


DEBTOR AND CREDITOR, 


1. A corporation, to borrow money, issued preferred stock certificates, 
with indorsements thereon that fifteen per cent. per annum was guaran- 
teed thereon fortwo years, when the certificates were to be redeemed or 
converted into common stock, at option of the holders, also that they 
were secured by first mortgage bonds. At the expiration of two years, 
the company being unable to pay the certificates, they were exchanged 
for the mortgage bonds. The holders of this preferred stock were al- 
ways recognized by the company as creditors, //e/d, that in a contest 
over the assets they were entitled to claim as creditors, Zotten & Co, 
vs. Tison et al., 139. 

Agreement between an insolvent and the purchaser of property that 
former may remain in possession during life, may avoid conveyance, 
Barber vs, Terrell, 146. 

Competent to show pendency of suits on trial of issue whether convey- 
ance was fraudulent or not, Jéid. 

Mortgage provided that surplus over payment of debt shall be returned 
to mortgagor; not such reservation as will invalidate instrument though 
mortgagee knew mortgagor to be of doubtful solvency. Calloway, ex’r, 
et al., us. People’s Bank et al., 441. 

Where benefit reserved to debtor in assignment was subsequently re- 
leased, not void. Cohen & Sons et al.,us, Summers et al., assignees, 501 


DECREE, See £Zuxity, 4, 22, 23. 


DEED. 


1, Conveyance to husband and wife with recital at foot that land was 
purchased as investment of proceeds of homestead, is substantially deed 
to husband with homestead thereon, Cheney us. Rodgers, 168, 


2, Purchaser from husband is charged with notice of such recital, id, 
VoL. Liv. 46. 
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Title fraudulently procured from owner and conveyed to third person, 
both deeds set aside, Shewmake, assignee, et al., vs. Williams, 206. 
Wife’s consent to conveyance of husband’s sesihy to secure debt, need 
not be manifested as prescribed by colonial act of 1760, Wynn, Sims 
& Company et al, us, Ficklen, 529. 

Is consent to deed which purports to convey for consideration paid, the 
consent required ? did, 

Should not deed express the object for which it was executed? did, 
Usurious contract, deed made as part of, is void as title. Sugart vs, 


Mays, 5.54. 


DISTRESS WARRANT, See Landlord and Tenant, 6. 


DIVORCE, See Husband and Wife, 1, 5, 8. 


DRAFTS. See Negotiable Instruments, 1. 


EJECTMENT, 


Land in two counties ; suit commenced in one before adoption of con- 
stitution of 1868 but trial after; recovery had for entire tract. Parnes 
et al, vs, Underwood, administrator, 87, 


Purchase by plaintiff in mortgage 7. fa, at sheriff’s sale; amount of bid 
credited on f. fa. but no deed made, Purchaser may maintain eject- 


ment, Skinner et al, vs. Willis, 192. 

Purchaser from defendant in f. fa, after date of sheriff’s sale protected 
unless notice or mala fides be shown, did. 

Ejectment by owner against holder of bond who set up that he was en- 
titled to a title and asked for an account, A transferee of a portion of 
the notes for the purchase money was entitled to be made a party, 
Rust & Fohnson vs. Woolbright et al., 710. 


Plea which attacks conveyance from defendant to plaintiff as part of 
usurious contract, not equitable, but legal defense. No tender to pay 
debt which conveyance was intended to secure is necessary, Sugar¢ 
vs, Mays, 554. ‘ 

Deed, made as part of usurious contract, is void as title. /dzd. 
Ejectment against one of two persons in joint possession, neither claim- 
ing under the other; one not sued cannot be expelled under writ of 
possession, Stokes vs, Morrow et al., 597. 

Priority of possession, case turned on, defendant claiming that he had 
constructive possession because deed to adjoining land covered premises 
in dispute. Error to exclude, by charge, this view. Clark vs. Hulsey, 
608, 

Possession of part construed to extend to boundaries in deed, did, 

If plaintiff entered without any paper title, defendant might peaceably 
eject him, Jdzd, 

Line agreed upon, parties bound thereby, did, 

Title based on sheriff’s deed under foreclosure; production of mort- 
gage, judgment of foreclosure, execution and deed, with proof of pos- 
session of mortgagor at date of mortgage, makes out Arima facie case. 
Scott vs, Singer, Fr., 689. 

If both parties claim under same third person, title need not be traced 
into him, zd, 
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EQUITY. 


I, 


Ejectment brought and equitable plea filed to the effect that deed under 
which plaintiff ‘claims was e juitable mortgage, defendant must tender 
amount due, Lackey vs, Bostwick, 45. 


Equitable plea in common law court must contain such allegations as 
would entitle defendant to relief in equity. zd. 

Where a divorce has been granted without providing for certain prop- 
erty held in trust for the husband and wife, with certain limitations 
over, and the provisions of the deed are such as to prevent a partition, 
equity will appoint a receiver to rent out the same and to divide the 
proceeds between husband and wife, Baggs vs. Baggs, 95. 


On bill to wind up affairs of building and loan association, rule of set- 
tlement may be fixed by interlocutory decree as to those stockholders 
before the court, to be opened for Serge of questions as to others 
subsequently made parties. Goodrich et al, vs. City Loan and Butld- 
tng Association, 98. 

Claim to lot filed by purchaser from testator; sale under levy not en- 
joined at instance of executor, Redd, executor, vs, Blandford et al., 123. 


Prosecution of bill in equity not enjoined at instance of executor, where 
it is not shown why he cannot protect himself by pleading thereto, 
Loid, 

Bill by vendee sets up conditional sale and demand for rescission on ac- 
count of failure of condition, Also alleges that yendor, though re- 
maining in possession, committing waste, etc , is about to sell land un- 
der execution for purchase money; injunction should issue. Ode// z 
Reed, 142. 

Bill to open settlement between partners on account of mistake which 
complainant admitted was barred by the statute unless saved by the re- 
cency of its discovéry, Other partners admitted the mistake, but 
pleaded the statute, and further that if the settlement was opened com- 
plainant would be found indebted to them, To this cross-claim com- 
plainant pleaded the statute: edd, that both parties were barred, 
Fohnston vs, Preer et al., 161, 

Amendment to sworn bill verified by affidavit of solicitor, in discretion 
of chancellor to allow. Cook vs, Board of Commissioners, etc., 163. 
Bill against former sheriff charging fraud and rendering a full account- 
ing necessary, not demurrable Jézd, 

Master, cause may be referred to at first term, dd. 


Injunction granted after hearing; order overruling subsequent motion 


to dissolve not reviewed by supreme court before final hearing. /é7d, 
Action of chancellor as to injunction where evidence was conflicting, 
not controlled, ones vs. Bullard et al., 196; Barnett et al, vs. Peo- 

ble’s Bank et al,, 239; Byne vs. Byne et al,, 258; Visage vs, Mc Kel- 
ov etal, 208; Wheatley & Company vs, W olker et ai. Summerlin 
vs. Whittle, Tompkins vs. Lyman, 497; Mize vs. Hawkins et al., 
500; Cohen & Sons et al. vs Summers et al., assignees, 501. 
Title fraudulently procured from owner and conveyed to third person, 
both deeds set aside. Shewmake, assignee, et al, vs. Williams, 206, 

’ o ’ ’ 

Temporary restraining order violated, though injunction be refused, 
chancellor may order parties restored to former s¢atus, Byne et al, vs. 
Byne, 257. 
Railroad made deed of trust to secure state on indorsement of its 
bonds, State refused to recognize indorsement as binding, and holders 
of bonds were subrogated to rights under deed of trust: edd, that the 








INDEX. 





subrogation did not cover unindorsed bonds of the company. Clews & 
Company vs, First Mortgage Bondholders, etc., 715. 


Injunction, bill for may be verified by oath of competent witness, AZayor 
and C. of Brun. et al., vs Finney et al,, 317. 


Parties, bill defective for want of, if they answer defect cured. 67d. 


Waste, equity will interfere to prevent. Trammell et al., vs. Fohnston 
et al., 340. 


Legal defense must be set up at law unless prevented by fraud, etc. 
Thomason vs. Fannin, adm’r ; Thomason vs, Poulaine, ex’r., 361. 
Injunction sought by some stockholders against action of company which 
they claimed to be #/tra vires, Discretion of chancellor refusing not 
controlled where act sought to be enjoined was continuance and consum- 
mation of scheme extending over a long period of time, and in which 
the complainants appear to have acquiesced, Cozart et al., vs. Georgia 
R. R. and B king Co., 379. 
Decree not having been signed by chancellor, illegality thereto was 
properly sustained, S/oan vs Cooper, 486, 
Defect can be cured at subseqent term by zzxc protunc judgment. Jbid. 
. Administration, equity only interferes with in strong case, J/ayo, trus- 

tee, vs. Keaton, ex’r., et al., 496. 
Sale of lands under judgment in which husband claims to have invested 
proceeds of prior homestead, and which he is seeking to have set apart 
as second homestead, not enjoined, atevs. Oglethorpe Fert. Co, et al., 
S515. 

26. Judgment creditor, legal right of not forced to give way for uncertain 
equity. Whittle vs, Samuels et al., 548. 
Creditor having two securities, one within state and other out of; not 
bound, at instance of creditor holding junior lien on former, to exhaust 
security out of state before proceedinghere, Calloway ex’r., et al., vs. 
People’s Bank et al,, 572. 
Injunction, bill showing no right to, rule #zs? need not issue. Rems- 
hart vs, Savannah and C. R. R. Co, et al., 579. 
Enjoin use of right of way by railroad; equity will not where land own- 
er has obtained judgment for damages, because other company has in- 
terposed claim to property of former levied on, did. 


Sections 2657 and 2660 of Code dispensing with actual delivery in cases 
of gift, inapplicable to bill alleging actual delivery, founded on section 
3189, to enforce voluntary agreement for conveyance of land, Porter 
vs. Allen, adm’r, 623. 

Specific performance, bill for, puts case on gift, possession and valuable 
improvements, not competent to decree on basis of original agreement 
forvalue. bid, 

Relationship by blood unnecessary to entitle to donee to have gift per- 
fected, bid. 

Slight improvements but of permanent nature, and such as only an own. 
er would ordinarily make, sufficient. /ézd. 


Conditions to entitle party to specific performance are defined in section 
3189 of Code, Whether these conditions are established is the test, and 
not whether there has been such part performance as would render it a 
fraud notto perform. did. 


ESTATES. See Witls, 7, 2. 
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ESTOPPEL. 
1, Failure to inform purchaser of cotton stored with him of advances made, 


not estop factor from claiming reimbursement from proceeds of sale. 
Danielvs. Swift, Murphy & Co., 113. 


2. Mortgage executed in presence of true owner by another; owner not 
estopped from asserting title if he gave notice thereof at time of execu- 
tion of mortgage. Carroll vs, Turner, 177. 

3. Claim affidavit and bond recite that property has been levied on, claimant 
estopped from attacking levy. Cohenvs. Broughton, 296. 

4. Trustee accepting trust with full knowledge, estopped from claiming 
property as his own. <A/len vs. Solomon et al., 48}. 


5. Payment on and agreement for stay of void execution, not estop defendant 
from attacking validity. Gzszels vs. Deavours, 496. 

6. That creditor advised widow to have homestead set apart, not estop him 
from levying thereon. VanDyke vs. Kilgo, 551. 

7. Forthcoming bond, suit on; competent to prove payment of debt not- 
withstanding withdrawal of claim. Had the property been found sub- 
. > . ? 
ject, defendants would have been estopped. Barrett vs. Butler et al., 
58r. 

8. Where wife unites with husband in execution of instrument to secure in- 
dorser for latter, indorser not estopped by acceptance thereof, from de- 
nying title in wife, Sener vs. Bryan, Dillingham et al., 613. 


g. Claimant having signed forthcoming bond as security for defendants in 
illegality, not estop him from subsequently claiming, but such fact may be 
considered by jury as evidence offraud, Sterling vs. Arnold et al., 6go. 


EVIDENCE, 


1, Litigation settled by consent decree; incompetent upon suit for corn to 
show that it was to be delivered in addition to property specified in de- 
cree, Williams vs. Huson, 2 
Where question at issue was whether slave was on defendant’s cars as 
passenger or as attached to military organization, evidence as to who 
paid fare was admissible, A/uscogee Railroad Company vs. Redd, exe- 
tor, 33: 

Conversation between soldier, in whose employ slave was, and conduc- 
tor, as to fare, showing demand therefor, admissible, Zdzd. 

Suit being by executor of owner of slave; may be shown that he was 
in employ of soldier, to be delivered up when called for, dd. 


Trespass for backing water by mill-dam, competent to show condition 
of banks of stream below the dam, Rucker vs. Athens Manufacturing 
Company, 84. 

Admissibility of letters of administration presents question for court, 
Barnes et al. vs. Underwood, administrator, 87. 


Custom between landlords and tenants in Savannah, which would de- 
feat rights of landlord under contract, incompetent to prove, Werner 
vs. Footman, administrator, 128. 

Neither a memorandum of debts made by defendant, nor the schedule 
attached to petition in bankruptcy, is admissible to show indebtedness 
to claimant, both having been executed after his purchase, Sarber vs. 
Terrell, 146. 


Instrument attested by witnesses inadmissible upon proof of hand- 
writing of maker, Jdzd. 
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23. 


24. 


On trial of issue whether conveyance is fraud on creditors, competent to 
show pendency of suits at time of execution, did. 


Contradictory statements extracted by committing magistrate, inadmis 
sible. Cicero vs. State. 

Voluntary statement reduced to writing by such magistrate, highest evi 

dence. bid. 

Return by administrator that he had invested $2,000 00 in Confederate 
bonds, no evidence that fund which he received in good money, with- 
out fault on his part, became Confederate currency, Davis, adminis 

trator, vs. Harper et al., 180. 

Disorderly house, on trial for keeping, competent to show that proprietor 
secreted a criminal, Mahalovitch vs. State, 217. 

Inadmissible, evidence sustaining defense not set up, is. Gray ws 

Obear, 231. 

Entry by survivor on obligation to deceased after death, inadmissible. 
i bid. 

Confession induced neither by hope of benefit nor fear of injury, adiris- 
sible. Favor vs. State, 249. 

Non est factum pleaded, very slight evidence necessary preliminary to 
introduction of paper. Lwmory, executrix, vs. Smith, for use, 273. 


Homicide of husband, suit by widow for; record of acquittal of defend 
ant on criminal side of court inadmissible, Cottingham vs. Weeks, 275. 
Paper purporting to be return to ordinary, but which does not appear to 
have been examined, etc., inadmissible for trustee. Saxon et al., ad- 
ministrators, vs. Sheppard, 286. 

Declarations of trustee inadmissib] “in his favor, Zézd. 

Fraud in execution of contract necessary to admission of parol evidence 
to contradict, Jfitchell + al. vs. Universal Life Insurance Com- 
pany, 289. 


Contract required by law to be in writing, not shown to have been al- 
tered by parol, Jézd. 


Declarations of husband that he paid for land though title was taken to 
wife, to be admissible in attack upon conveyance, must be shown to 
h: ve been made at time when such conduct would have been a fraud on 
creditors, fil] us. Bruce, for use, 332. 


Purchaser set up in defense to suit on note that he had not obtained 
possession at appointed time. Vendor sought to show by person who 
Was in possession that he so remained under agreement with purchaser’s 
agent. Competent for purchaser to ask him if he did not set up this 
fact in defense to proceedings by vendor to eject him, The answer was 
necessary as foundation for introduction of “proceedings.” Bigger 
tal. vs. King, administratrix, 369. 
Knowledge of vendee that vendor had no title, competent to show in 
defense to prescriptive title, Virgin et al. vs. Wingfield, administrator, 
451. 
Notice to administrator of application for year’s support shown by parol. 
Butts vs. Pugh, next friend, 465. 
Declarations of agent inadmissible against principal, it not appearing 
when they were made. Adams & Brother vs. Humphreys, 496. 
Declarations of agent as to property inadmissible without proof that 
rency extended to such property. Zoole & Price et al. vs. First Na 
tonal Bank, 497. 
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Parol, terms of sale may be shown by, where note is “for one four- 
pocket billiard table and fixtures, the said table to be subject for pur- 
chase money.” Kemp & Mock vs. Byne, 527. 

Where issue was whether transaction was loan with absolute deed taken 
as security, not competent to prove lender’s custom to loan on such se- 
curity, there being no evidence of knowledge on part of defendant of 
any such usage, Sugart vs. Mays, 554. 

Rule to distribute fund, competent to show that deed upon which claim- 
ant relies is void as to creditors, Bradshaw et al. vs. Gormerly et al., 
557+ 

Forthcoming bond, suit on; evidence of sheriff inadmissible to prove 
terms of advertisement, Barrett vs, Butler et al., 581. 

Likewise was evidence of proprietor of gazette inadmissible, no dili 
gence being shown in efforts to obtain paper, 07d, 

Parol evidence inadmissible to add to written instrument, De/aney vs. 
Anderson, 586; Turner vs. “Vilcox, Gibbs & Co., 593. 

Deed defectively executed and improperly recorded, if admitted with- 
out objection, is evidence, Swmner vs. Bryan, Dillingham & Co. et 
al., 613. 

Declarations of donor after gift, while donee was in possession, inad- 
missible to disprove. Porter vs, Allen, adm’r., 623. 

Acts of ownership by the donor, on the premises, though after time of 
alleged gift, admissible. 07d. 

Facts showing means and motive for the gift on the one side, and merit 
on the other, admissible. Zdza’, 

Claim by ward to property levied on under execution against guardian, 
sayings of latter before suit, while he held legal title, admissible, Sver- 
ling vs. Arnold et al., 690. 


EXECUTION 


Money rule, distribution governed by principles of equity. Columbus 
Factory us. Herndon, sheriff, et al., 209. 

Fund in hands of sheriff for distribution; execution against plaintiff in 
senior fi. fa. placed also in officer’s hands; subsequently plaintiff in 
senior f. fa transfers the same; the execution against him was never- 
theless entitled to amount awarded to his 7. fa. bid, 

Judgments against defendants individually; fact that executions style 
them “executors” not affect case. Tharpe vs. Tharpe; Tharpe vs. 
McCall, sor. 

Execution delivered to sheriff presumed to have remained in his hands 
during term of office. Anderson vs, Blythe, 507. 

Levy in one county and claim interposed; execution not withdrawn tc 
levy in other county without order of court, Kendall vs. Westbrook, 587 


Lien must be created by special contract in writing, Seago vs. Free- 
man, 102. 

Failure to inform purchaser of cotton stored with him of advances made 
thereon, not estop factor from claiming reimbursement from proceeds of 
sale, Danielvs. Swift, Murphy & Co., 11}. 

Affidavit to foreclose lien must aver demand after maturity of debt, and 
refusal to pay. Anderson vs. Beard, 137, Also, that the lien is prose- 
cuted within one year after the debt became due, Callaway vs, Walls 
ét al., 167, 
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4. Lien of factor, under act of 1866, superior so far as crop is concerned, 

to judgment against planter of older date thanadvance. Thomason vs. 
0ullain ; Thomason vs, Willoughby, 306. 

5. Delivery by planter to warehouseman, who was general agent of factor, 
of cotton, with instructions to apply proceeds to payment of debt due 
factor for advance of previous year, which was done, not such fraud as 
to deprive factor of lien on other cotton subsequently delivered, for ad- 
vances made present year, did, 


FORCIBLE ENTRY AND DETAINER. 
I. Force necessary to sustain. JM/inorvs, Duncan, 516. 


FORMER RECOVERY, See Yudgments, 8, 9, 16. 
FORTHCOMING BOND. See Attachmeut, Hi 2; Estoppel, 7. 


FRAUDS—STATUTE OF. 
1, Contract to purchase account for $50 00 or more, is within. Walker 
vs. Supple, 178. 
. Parol agreement before marriage to execute settlement after, is within. 
Bradley et al. vs. Saddler et al., 681. 
Marriage is not such part performance as will take case out of. did. 
Possession and enjoyment of wife’s property was not, in 1860, such part 
performance unless shown to have been in pursuance of the settlement 
agreed on, Presumption would be that he possessed property by virtue 
of marital rights. /é7d. 
Although parol ante-nuptial contract stipulate that it should be reduced 
to writing after marriage; yet if husband fail to do so, but hold property as 
separate estate of wife, intending not to assert marital rights, the writing 
may be dispensed with, and recovery had in equity on wife’s title. Zdzd. 


GARNISHMENT. 


1, Salary of teacher employed by board of education, not subject to, 
Hightower & Co, vs. Slaton et al., 108. 

2. Municipal corporation not liable to be garnished for salary of officer, 
even for provisions for family. J/Lellan vs. Young et al., 399. 
Where security on tax collector’s bond through whom funds were paid 
to county, agreed with creditor of collector, that if, upon settlement with 
the county, any surplus remained in his hands, he would retain it to be 
applied to his debt, and upon a settlement no such surplus remained, 
but a mistake against the collector having been subsequently discovered, 
a check in the collector’s favor was passed by the county: //e/d, that on 
a garnishment at the instance of the creditor, the security was not liable. 
Morgan vs, Stokes, 518. 


GIFTS. See Lyutty, 70-374, Evidence, 37-39. 
GUARDIAN AND WARD. See Zrusts, 6, 7, 11-13. 


HOMESTEAD, 
1, Default of tax collector occurring in 1867, homestead liable therefor. 
Brooks vs. State, 36. 
2. Possession of homestead by family for four years, not discharge it from 
lien created by execution of bond, did, 
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HUSBAND AND WIFE, 
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Deed to husband and wife, with recital at foot that land was purchased 
as investment of proceeds of homestead, is substantially conveyance to 
husband with homestead thereon, Cheney vs. Rodgers, 768. 

Purchaser from husband is charged with notice of such recital, dd. 
Notes given by purchaser of land to person from whom his vendor 
bought in order to obtain legal title, within exceptions. Sparger vs. 
Cumpton, 355. 

Exemption laid off after passage of act of February, 27, 1874, under 
section 2040 of Code, subject to purchase money irrespective of date of 
debt. bid, 

Money paid in under garnishment but set aside as exemption, should be 
turned over to ordinary. Woods, ord., vs. Fones, 492. 

H. sold land to D., giving bond for title. Being indebted to a bank 
one-half of purchase money, D; gave note for that amount to bank, en- 
dorsed by H, The other notes of D. were transferred to bank as collat- 
eral security, The title to property was also conveyed to bank. Judg- 
ment was obtained on these notes, The wife of H. was not entitled to 
homestead in land as against such judgment, Hamrick vs, People’s 
Bank el al., 502. 


. Supplemental homestead, no provision of law for, Pate vs, Oglethorpe 


ert, Co. et al., 515. 
Equity will not enjoin sale of lands under a judgment, in which husband 
claums to have invested proceeds of prior homestead, and which he is 
seeking to set apart as second homestead, Jézd, 

Wife, after death of husband, can convey no title to homestead, Whittle 
vs. Samuels et al., 548. 

Policy of the law is against the alienation of homestead, Jézd. 

Prior to 1868 partnership was entered into by which V. was to purchase 
stock, K, was to sell the same, paying over proceeds to V. until first 
cost was refunded, and profits were to be divided, Subsequent to 1868 
K, died, and his widow, before administration, and V., appointed three 
persons to examine into condition of partnership, who reported that K, 
had overdrawn $886 43. After administration, judgment was recovered 
by V. for this amount: /e/d, that liability on which judgment was ob- 
tained was based on contract made prior to 1868, VanDyke vs, Kil- 
Ss 554+ 

That creditor advised widow to have homestead set apart, not estop 
him from levying on same, did, 

Judgments founded on debts contracted prior to constitution of 1868 
take proceeds of homestead to exclusion of older judgments on younger 
debts. Pratt, executor, vs, Atkins, 569. 


Where a divorce was granted without disposing of certain property held 
in trust for the husband and wife, there being in the trust deed certain 
limitations over and a provision that neither party should dispose of their 
interest therein without the consent of the other: //e/d/, that the wife 
was not entitled to a partition. Baggs vs. Baggs, 95, 

Acts of husband as agent of wife who has separate estate stand as acts 
of other agents, Wells vs. Smith & Company, 262. 

Homicide of husband, suit by widow for; ‘record of acquittal of defend- 
ant inadmissible. Cottingham vs. Weeks, 275. 

Libel for divorce brought before adoption of Code but trial after, compe- 
tent for jury to dispose of property under law as it stood at time of suit. 
Gholston vs. Gholston et al,, 285, 
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5. Residence on land and return and payment of taxes by husband, not 
sufficient to make subject to judgment against husband, legal title being 
shown to be in wife. idl us. Bruce, for use, 332. 


6, Declarations of husband that he paid for land, though title be taken to 
wife, to be admissible to invalidate conveyance, must be shown to have 
been made at time when such conduct would be a fraud on his cred- 
itors. bid, 

Husband, widow may contract as to debts of after his death. JZze vs. 
Hawkins et al., 560. 

Where defendant asks for divorce, he is entitled to proceed though pe- 
titioner fail to make out Arima facie case. Owen vs, Owen, 526. 
Wife’s consent to conveyance of husband’s realty to secure debt, need 
not be manifested as prescribed by colonial act of 1760. Wynn, Sims 
& Company et al. vs. Ficklen, 529. 

Is consent to deed which purports to convey the land for a consideration 
paid, the consent required, unless it be shown that the wife knew it was 
to secure a debt? did. 

Should not the deed express the object for which it was executed ? 
lid. 

Creditor who knowingly receives in payment of debt of husband, money 
belonging to separate estate of wife, acquires no title thereto, whether 
she consent to the payment or not, Humphrey vs. Copeland, 543. 


Alimony, permanent, petition for; where husband had provided for 
support and education of child until she was twenty-one, and his estate 
was small, $40 00 per month as temporary alimony was excessive. 
Gardner vs. Gardner, 560. 
Mortgage by husband and wife to secure indorser for former, who took 
without notice that wife’s money paid for land, protected against equity 
of wife. Sumner vs. Bryan, Dillingham & Company et°al., 614. 
Deed from husband to wife for love and affection must be recorded 
within three months, /é7d. 
Record of deed, voluntary on face, furnishes no constructive notice that 
purchase money was paid by her, did. 
Witness for wife, husband competent in civil suit. orter vs. Allen, 
administrator, 623. 
Although parol ante-nuptial contract stipulated that it should be reduced 
to writing after marriage, yet if husband fail to do so, but holds prop- 
erty as separate estate of wife, intending not to assert marital rights, the 
writing may be dispensed with, and recovery had in equity on wife’s 
title. Bradley et al. vs. Saddler et al., 681. 

19, Bill as brought will not abate by death of husband, /ézd. 


ILLEGALITY. 


1, Dismissal of affidavit for want of service because it did not state that 

defendant had not appeared and pleaded, no bar to motion to set aside 
eters US. Baker, SIO- 

. Not good ground of illegality that suit was against indorser, whilst judg 
ment fails to describe defendant as such. A/7// vs. Alott, 4094. 
Grounds decided on former writ of error, dismissal proper, Sloan vs, 
Cooper, 486 ; Scogin et al, vs, Beall, ex’r., 499. 
Attachment against defendant made returnable to wrong county; he 
makes no defense but simply replevies property; may set up defense 
by illegality to execution proceeding from judgment on replevy bond, 
Treutlen, trustee, vs, Smith et al. 575. 
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INDICTMENT. See Criminal Law, 5-7, 13, 15, 26, 29. 
INFANT, See Parént and Child, 17, 2. 

INJUNCTION. See Z£guity, 5-7, 12, 13, 15,17, 21, 28, 29. 
IN PARI DELICTO. See Ratlroads 1; Contracts 4. 
INSURANCE, See Venue, 5, 6. 

INTEREST. See Fudgments, 17 


fUDGMENT, 


1. Possession of land for four years discharges it only from lien of judg- 
ments against the vendor, Zaylor vs, Stewart, 81. 

2. Orders of courts of ordinary in matters connected with wills, etc., are 
judgments of courts of general jurisdiction, Barnes et al, vs. Under- 
wood, adm’r, 87. 

3. Order overruling motion to set aside judgment, until revoked is bar to 
any further proceedings to vacate original judgment, G7vier, ex’x, vs. 
Fone 5, € vr, I54. : 

4. Legal representative necessary party to proceedings to vacate judgment 
infavor of deceased. did, 

5. Judgment is bar to all defenses which might have been set up. Wiz- 
ship vs. Phillips, 237; Thomason vs, Fannin, adn’r ; Thomason vs. 
Poulaine, ex’r, 361. 

6. Executor, judgment against, conclusive on estate. Cannot be attacked by 

legatees except for fraud, etc., in which executor participated, Casted- 

law, adm’ r, et al., vs. Guilmartin, et al., 299. 

Account for cross-ties delivered under contract, whole being due, is en~ 

tire demand, incapable of division for purpose of separate suits. AZacon 
and Aug. R. R. Co. vs. Garrard, 327. . 
8. Where action is brought for residue of such account, no reply to plea of 
former recovery that plaintiff did not know pending first suit whole num- 
ber furnished, where means of ascertaining facts were in his possession. 
Lbid, 
g. Dismissal of illegality based on no service because it did not state that 
defendant had not appeared and pleaded, no bar to motion to set aside. 
Peters vs. Baker, 338. 
10, Purchaser of mortgaged property before foreclosure, may, when f. /a. 
is levied, go behind judgment. Williams & Co., for use, vs. Terrell, 
ea ie, 462. 

11. Attachment and common law suit; judgment conforming to neither, set 
aside. Crutchfield vs. Calloway et al., 469. 


“I 


12, Judgment reduced under relief act of 1868, execution issued, property 
was sold thereunder, and plaintiff participated in proceeds, Plaintiff 
cannot move, after lapse of three years, to vacate order reducing on 

round that pleadings presented no legal cause for reduction, Fannin 

s. Durdin et al., 476. 

13, Demurrer for want of jurisdiction overruled, and writ of error thereto 

dismissed in supreme court. Defendant cannot set up same defense by 

illegality. Sloan vs. Cooper, 486; Scogin et al. vs. Beall, executor, 
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14, Illegality, not good ground of, that suit was against indorser whilst judg- 
ment failed to describe the defendant as such, i// vs. Mott, 494. 


15. Acknowledgment of service on back of notes in hands of justice for 
collection; no summons issued; on court day, justice being sick, judg- 
ments were rendered by friend for him, Whole proceeding void, 
Gunnels vs. Deavours, 496. 

Illegality sustained, bar to second proceeding under execution, Rushin 
vs. Gause, 536. 


Damages assessed for opening street at $1,759 29 and appeal. On trial 
in superior court, on July 27th, 1872, jury found verdict for same 
amount “fas of 12th December, 1870,” Plaintiff entitled to judgment 
for interest from last date. J/ayor, etc., of Savannah vs. Champion, 
trustee, 541. . 
Legal right of judgment creditor to fund not forced to give way to 
vague and uncertain equity, especially on money rule, where all the 
parties interested in such equity are not before the court. Whittle vs. 
Samuels et al., 548. 


Homestead, proceeds of; judgments on debts anterior to constitution of 
1868 take proceeds to exclusion of older judgments on younger debts, 
Pratt, executor, vs. Atkins, 569. 

Forthcoming bond, suit on; notwithstanding withdrawal of claim, com- 
petent to prove payment of debt prior thereto, Barrett vs. Butler 
et al., 581. 


Justice courts cannot set aside judgment. Dalton City Co. vs. Haa- 
dock, 584; Dougherty, Pearson & Company vs. Walker, F. P., 595: 


JUDICIAL SALE, See Possessory Warrant, 1. 


JURISDICTION, 

1, Orders of courts of ordinary in matters connected with wills, etc., are 
judgments of courts of general jurisdiction, Barnes et al. vs. Under- 
wood, administrator, 87. 

Apprentices, a strict compliance with act of March 17th, 1866, should 
appear on face of proceedings binding out, Ballenger vs. McLain, 759. 
Demurrer to bill for want of jurisdictiou overruled; writ of error there- 
to dismissed in supreme court, Defendant barred from setting up same 


defense by illegality, Svoan vs. Cooper, 486. 


JURY. 

1, New trial, no ground of that juror was, or was about to become, an ap- 
plicant for office of policeman, the city being a party to the suit, Wad/- 
ton et al., executors, vs. Augusta Canal Company, 245. 

Venue, in order to change, jurymen in jcounty must be tested as pro- 
bey ggg) ae agg 
vided in Code, section 4682, Brinkley vs. State, 371. 
Challenge to array, not good ground of that jury list was not marked 
**filed;’”’ nor that certificate does not state that list contains names of all 
jurymen, did. 
4. Adjourned term, jury drawn for, may be held for second week, 07d. 


JUSTICE COURTS. 
I, Set-off of $90 00 pleaded, appeal lies, Reedy vs. Helms, 121. 
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2, Contradictory statements extracted from defendant by committing mag- 
istrate, inadmissible, Cicero vs. State, 156. 









3. Statement, if defendant desired to make, duty of committing magistrate 
to reduce it to writing, Such paper would be the highest evidence of 
the statement. Jézd. 






4. Acknowledgment of service on back of notes; no summons issued; on 
court day, justice being sick, judgments were rendered by a friend, 
Whole proceeding void, Gunnels vs. Deavours, 496. 






5. Judgment, justice court cannot set aside and grant new trial. Dalton 
City Co. vs. Haddock, 584; Doughty, Pearson & Company vs. Walker, 
be aa 

6, Contempt, justice of peace not liable for where he takes affidavit of 
prisoner confined under order of superior court, brought before him by 
jailor, ln re Russell, F. P., 621. 

7. Claim cases, either party may appeal where /. /a., or value of property 
claimed, exceeds $5000. TZurmen vs. Cargill & Daniel, 663. 

8. Act of 1874 regulating right of appeal in such cases, constitutional, 

lbid. 















LABORER’S LIEN. See Zien, 7, 7. 








LANDLORD AND TENANT. 


1, Counter-affidavit to proceedings to dispossess tenant, which sets up for- 
mer recovery as against third person, must show that landlord holds 
under such person. Werner vs. Footman, administrator, 128. 






2. Under section 4890 of the Code, in Savannah, it is only necessary for 
the landlord to aver that tenant refuses to deliver possession, did. 





3. Statement by tenant that he would give the landlord trouble to get pos- 
session, sufficient without further proof of a refusal to surrender, 67d. 







4, Custom between landlords and tenants in Savannah, which would defeat 
legal rights of landlord under written contract, not competent to prove, 
lbid. 

5. Tenant to have ninety days within which to move improvements, etc., 
not error of which tenant can complain that court charged that lease did 
not terminate until expiration of that time, /ézd. 







6. Distress warrant, relation of landlord and tenant must exist to authorize. 
Cohen vs. Broughton, 296. 






7, Lessor and lessee of hotel at issue as to whether former had been dam- 
aged by bad management, etc., of latter; and whether latter had been 
damaged by legal proceedings instituted by former, Error to refuse 
to charge that if such proceedings were instituted in good faith for as- 
sertion of legal rights, damages could not be allowed, McBurney vs. 

Wheelan et al., 473: a 














LAWS. 

1, Repeal of declaratory statute leaves common law in full force. Gray 
vs. Obear, 231. ‘ 

2. Libel for divorce filed before adoption of Code, competent for jury to 
dispose of property under law as it stood at time of suit. Ghodston vs. 
Gholston et al., 285. 

3. Act revising and consolidating municipal charter may provide for its 
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submission to citizens before taking effect. A/Zayor, etc., of Brunswick 
et al. vs. Finney et al., 317. 

y ancient stat- 
utes and not embraced in Code, are still built upon by the legislature. 
Wynn, Sims & Company vs. Ficklen, 529. 

Recent legislation, when silent as to details requisite to practical work- 
ing, will be construed to connect itself with the Code, and not with an- 
cient statutory provisions. /ézd. 


Presumption slight, if any, that forms, etc., prescribed by 


See Constitutional Law. 
LEASE. See Landlord and Tenant, 7. 


LEVY AND SALE. 

1. Contempt, failure to sell because presented with affidavit of illegality 
setting up bankruptcy of defendant, and that property levied on had 
been claimed as a homestead, sheriff not guilty of. Leghtfoot & Flan- 
ders us. Freeman, sheriff, 215. 

Mortgage 7. fa. levied, but goods, by consent, sold by sheriff at private 
sale; money is raised by final process of state court. Bankrupt court 
has no right thereto. Dyson, sheriff, vs. Harper, assignee, et al.; Kelly 
vs. Harper, assignee, et al., 282. 

Residence on land by husband and wife and return and payment of 
taxes thereon by former, insufficient to make it subject to execution 
against him where legal title is shown in wife. A2// vs. Bruce, for use, 
332: 

Creditor who is protected from equity in debtor’s property for absence 
of notice before his judgment lien attached, may, when property is sold 
under execution, purchase property disencumbered of such equity, al- 


though he, in the meantime, received notice. Humphrey vs. Copeland, 
543: 

Execution taken from hands after levy, by plaintiff, sheriff not liable 
for failure to sell. Siith, governor, vs. Martin et al., 600; Groover, 
Stubbs & Company vs. White, sheriff, 601. 

Distributive share of heir in reversion of land devised to a tenant for 
life, subject to levy and sale. Wilkinson & Wilson vs. Chew, 602. 
Vested remainder interest is also. did. 

Contempt, collusion with purchaser at sale is. Harrel/ et al. vs. Word 
et al., 649. 


Sale not set aside and deed canceled because sheriff and purchaser col- 
luded, on motion. Proceeding must be by regular suit. /dzd. 


Propeity purchased by guardian with funds of ward but title taken to 
himself, not subject to execution against former, Sterling vs. Arnold 


et al., 690. 
Where such property is levied on and claimed by ward under conveyance 
made by guardian subsequent to judgment, date of such deed will relate 
back to purchase. Jézd, 

If money of guardian and ward ‘was commingled in payment for prop- 
erty and improvements thereon, ward’s interest protected. /dzd. 
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LIEN. 


1. Laborer’s not prevail against purchaser who buys before foreclosure and 


2. 


without notice. Beall, trust., vs, Butler, 43. 

Possession of land for four years discharges it only from lien of judg- 
ments against the vendor. TZaylor us. Stewart, 81. 

Factor’s lien must be created by special contract in writing. Seago 
Freeman, 102. 

Affidavit to foreclose crop lien must aver demand after maturity of debt 
and refusal to pay. Azderson vs. Beard, 1377. Also, that lien is prose- 
cuted within one year after the debt became due. Ca//away vs. Walls 
et al., 167. 

Lien of factor, under act of 1866, superior so far as crop is concerned, 
to judgment against planter of older date than advance. Zhomason vs. 
Poullain ; Thomason vs. Willoughby, 506. 

Delivery by planter to warehouseman, who was general agent of factor, 
of cotton, with instructions to apply proceeds to payment of debt due 
factor for advance of previous year, which was done, not such fraud as 
to deprive factor of lien on other cotton subsequently delivered, for ad- 
vances made present year. did. 

Laborer’s lien, affidavit for enforcement must allege that work was done 
by plaintiff. Hoyt, Carlton & Company vs. Glenn & Wright, 571. 
Creditor having two securities, one within state and other out of, not forced 
at instance of other creditor holding junior lien on former, to exhaust 
security out of state before proceeding here. Calloway, executor, et al. 
us. People’s Bank et al., 572. 


LIMITATIONS—STATUTE OF. 


I. 


Statutory bar, exception relied on to prevent, should be set forth in in- 
dictment. //ansford vs. State, 55. 


Possession of land for four years discharges it only from lien of judg- 
ments against the vendor. TZaylor vs. Stewart, 81. 

Act of March 16th, 1869, covers only cases where cause of action ac- 
crued before June Ist, 1865. Vest et al. vs. Formby et al., 107. 


Note made by non-resident who subsequently removes here, period of 
non-residence not excluded in computation of time to create bar. 
Moore vs. Carroll, 126. 


Bill to open settlement between partners on account of mistake which 
complainant admitted was barred by the statute unless saved by the re- 
cency of its discovery. Ofher partners admitted the mistake, but plead- 
ed the statute, and further that if the settlement was opened, complain- 
ant would be found indebted to them. To this cross-claim complainant 
pleaded the statute: /e/d, that both parties were barred. Yohnston vs. 
Preer et al., 162. 


In course of mutual dealings various payments of usury made, but no 
final settlement had, statute not run from dates of payments. Candler 
et al, trustees, vs. Corra, 190. 

Bill filed after January Ist, 1870, to enforce vendor’s lien against land 
in hands of purchaser from first vendee, barred by act of 1369, where 
original debt was due and second sale made prior to June Ist, 1865. 
Cooper US. Lowery, 798. 


Right of renewal given under section 2932 of Code does not apply to 
cases falling under first seven sections of act of 1869. Goss vs. Roberts, 
491. 
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g. Where administration abated in 1860 and was not regranted until 1873, 
not take case out of operation of act of 1869 where second administrator 
sues in 1873 on note due in 1859. Zaylor, administrator, vs. Facoway, 
500. 

10. Notice of levy, statute runs until. Kendall vs. Westbrook, 587. 


11. Mortgage made in 1852 to secure debt due following year, within act of 
1869. Neal vs. Duffee, administrator, 591. 

12. Bar attached notwithstanding mortgagor reserved rights allowed by 
homestead law, and lived until 1871, having never availed himself of 
reservation. did. 

13. Parol ante-nuptial contract stipulated that it should be reduced to wri- 
ting after marriage; husband failed to carry out this provision, but held 
property as wife’s separate estate under such contract. Statute not com- 
mence to run against enforcement of wife’s claim until assertion of title 
by husband. Sradley et al. vs. Saddler et al., 681. 


MALPRACTICE. See Criminal Law, 26-29. 
MASTER AND SERVANT. See Railroads, 4, 5. 


MORTGAGE. 
1. Affidavit to foreclose chattel mortgage must allege that defendant resides 
in the county. Callaway vs. Walls et al., 167. 


2. Power in mortgagee to sell if debt be not met at maturity, valid and ir- 
revocable. Calloway, executor, et al. vs. People’s Bank et al., 441. 

3. If no time, etc., be prescribed, sale should be as provided by law for 
sales by trustees; but a provision that time, etc., shall be advertised in a 
certain paper, is authority to mortgagee to fix time, etc. dd. 

4. Though mortgagor be in failing circumstances, and mortgage provided 
that surplus over debt should be returned to him, not such reservation as 
will invalidate mortgage. did. 


5. Purchaser of mortgaged property prior to foreclosure, may, when f. fa. 
is levied, set up that mortgage was barred by statute. Williams & 
Company, for use, vs. Terrell, executrix, 462. 

6. Where claimant held under independent chain, he may obtain title by 
prescription. Aditer, if he held under mortgagor. Spence & Porter 


vs. Shell et al., 498. 


MUNICIPAL CORPORATIONS. 

1. Bridge located within limits of incorporated town, not, of itself, oust 
county of control and render town liable for damages resulting from de- 
fective condition. Daniels vs. Mayor, etc., of Athens, 79. 

2. Garnished for salary of officer, municipal corporation cannot be. Jé- 
Lellan vs. Young et al., 399. 

3. Illegal arrest by police officer, corporation not liable for, Cook vs. 
Mayor, etc., of Macon, 468. 

4. Businesses of such persons as have already obtained licenses from the 
state may be taxed. Wright & Hill et al. vs. Mayor, etc., of Atlanta, 
645. , 

5. Cannot require that they take licenses from corporation as condition 
precedent to doing business. bzd. 
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NEGOTIABLE INSTRUMENTS. 


I 


8 


Ww 


. Draft paid by acceptors may be set out by way of inducement in suit 
against maker. Griffin vs, Lawton & Willingham, 104. 

Note stated that maker should be entitled to interest on payments made 

before it became due; this carried right to pay in full before due. 

Crockers, ex’rs, vs. Green, 494. 

. Grace not allowed on notes not payable at bank or broker’s office. Da/ 
ton City Co. vs, Haddock, 584. 


NEW TRIAL. 


I. 


10. 


tI. 


12. 


Verdict required by testimony, though error committed, not set aside. 
Beall, trust., vs. Butler, 43; Werner vs. Footman, adm’r, 128 ; Wil- 
liams, ex’r, vs. McDowell et al., 222 5 Saxon et al.,adm’rs, vs. Sheppard, 
286; Shacklett vs. Ransom, 350. 

. Verdict being contrary to law and evidence, new trial ordered. Comp- 
ton vs. Cassada, 74; Howard & Soule vs. Strickland ; Same vs, Trout 
°& Co, 112; Fonesvs, Lynch et al.,ex’rs, 271; Hannigan, Abell & Co., 
vs, Colbert & McAfee, 497. 

. Motion made in term not heard in vacation unless order to that effect be 
taken. Rust, Fohnston & Lockett vs, McLaren, 111; Thompson vs. 
State, 208, 

. The verdict is sustained by the evidence. Compton vs. Temples, 171; 

Dye vs. Denham, 224; Walston vs, State, 242; Neal vs, State 281 ; 

McLendon vs. At, & W. P. R, R, Co., 293; Brinkley vs. State, 371; 
Toole & Price et al., vs. First Nat. Bank, 497; Shipley vs. Eiswald., 

520; Sumner vs. Bryan, Dillingham & Co etal., 613; Moody vs. 

State, 660 ; Hathorn et al., vs, Maynard, 687, 


. Judgment ordering new trial not interferred with, though placed on 


wrong ground, where this court is not satisfied with verdict. Whitaker 
et al,, adm’rs, vs, Groover, Stubbs & Co., 174. 


. Newly discovered evidence to authorize new trial should appear to be 


definite and certain. Davis,adm'r, vs Harper et al., 180. 

Evidence conflicting, new trial refused. Haddock vs, Bivings, 196; 
Freeman et al., adm’rs,vs. Thompson, Perry & Denton vs Walker, 
Williams, adm'’x, vs. Loftis, trust., Hines vs. State, Wilcox, Gibbs & 
Co., us. Fackson et al., Fackson, adm’r, vs. Fohnson et al., King, ex’r, 
vs. King etal, Headrick vs. Ward, Awtry, ex’r, vs. Atkinson, 495 ; 
Oglethorpe Man, Co, vs, Van Winkle, 569. 


. Newly discovered evidence to be ground of, diligence must be shown, 


Also that result would probably be changed. Lamé vs. Murray, 218; 
Holmes vs. Clark et al., 303; Long vs State, 564; Slater et al., vs. 
Manes, 671. 


. Juror was, or was about to become, applicant for office of policeman, no 


ground of new trial in suit to which city was a party. Welton et al., 
executors, vs. Augusta Canal Company, 245. 


Motion filed but before testimony was agreed on, court, ex mero moti, 
set aside verdict, which judgment was reversed; on return of remittitur, 
court should allow brief filed and hear motion. Peacock, Chapman & 
Company vs. Peacock, 255. 

Order of court for hearing motion in vacation substantially complied 
with, not dismissed. Robdde vs. Hewitt, 260. 

Judgment directing new trial not interfered with unless discretion 
abused. Jbid,° Macon and Western Railroad Company vs. Knott, 494; 
Born, Fr., & Company vs. Dallas et al., 499; Sewell vs. Holland, 
611; Sterling vs. Arnold et al., 6go. 
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13. Evidence conflicting, and defendant swore that it had not occurred to 


him that a witness was present, who resided in another county, and by 
whom he could prove material facts, until mentioned by witness foi 
state, new trial ordered. Widener vs. State, 311. 


. Court confined to grounds alleged in motion. Shipley vs. Eiswald, 520 


Newly discovered evidence, facts within knowledge of defendant at 
time of trial, is not. Thompson vs. State, 577. 

Newly discovered evidence as to a/#di; if drunkenness be the excuse 
for the defendant’s failure to know where he was when offense was com 

mitted, it should be alleged in affidavit. Zdzd. 


. Justice courts cannot grant. Dalton City Co. vs. Haddock, 584; Dough 


ty, Pearson & Company us. Walker, F. P., 595. 

Materialty of evidence not appear, exclusion no ground of new trial. 
Clark us. Hulsey, 608. 

Witness made palpable mistake in testimony as to matter capable of cer- 
tain ascertainment by measurement; after trial, he made measurement 
and discovered error. This newly discovered evidence, properly pre 
sented, demands new trial. Scofield Rolling Mill Co. vs. State, 635 


. Grounds once ruled insufficient, that judgment will not be reversed on 


subsequent writ of error in same case, and on same motion. Slater et 
al. vs. Manes, 671. 


. Grounds not verified by presiding judge, not considered. Hathorn et 


al. vs. Maynard, 687. 

Non-resident client who has nothing to do with management of case, 
need not make affidavit to ground of motion based on newly discovered 
evidence within the county. Sterling vs. Arnold et al., 6go. 


OFFICERS. See Constitutional Law, 4, 5. 


ORDINARY. See County Matters, 12,13; Furisdiction, 1, 2 


OFFICERS. See Constitutioual Law, 4, 5. 


PARENT AND CHILD, 
1, A dying mother requested a friend, the wife of plaintiff, to raise hen 


3. 


infant, This was acquiesced in by the father, After the death of the 
father, his sister’s husband induced the plaintiff to allow the child to 
visit his family, in an adjoining county, agreeing to return it in ten days. 
Upon failure to comply with this promise, plaintiff sued out the writ of 
habeas corpus. Held, that he was entitled to the possession of the child, 
although it appeared from the declarations of the father, made during 
the last year of his life, that he desired his sister to raise the infant. 
Fanes vs. Cleghorn, 9. 

The release of parental authority to another is not revocable, without 
sufficient legal reason, did, 

Homicide of infant son incapable of rendering service, parent cannot 
maintain action for. Allen us. Atlanta Street Railroad Company, 503 


PARTITION, 
1, Return set aside, second return may also be excepted to. Lancaste? 


2. 


vs. Morgan, administrator, et al., 76. 
The applicant had no such title to, or interest in, the property as to au 
thorize a partition, Baggs vs. Baggs, 95. 
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PARTNERSHIP. 

1. Money to purchase land, half the hands, half the stock and half the 
supplies, furnished by one; the other to pay rent for half the land, to 
superintend cultivation, and to furnish the other half of each of the 
items specified; profits to be divided, constitutes partnership, Uvgu- 
hart vs. Powell, 29. 

2. Firm not liable to laborers furnished by each partner, 07d. 

3. Although defendant denies partnership, he may nevertheless plead set- 


off if partnership did exist, dzd. 

4. Bill by one partner against others for account may be filed in county of 
residence of partner against whom no substantial relief may be prayed, 
Sloan vs, Cooper, 486. 


PAYMENTS. 

1. Agent not in possession of written security, payment to, not discharge. 
Howard & Soule vs. Rice, 52. 

2. Debtor may direct appropriation of payment. In absence of direction, 
creditor may elect. Whitaker et al., administrators, vs. Groover, Stubos 
& Company, 174. 

3. Presumption of payment from lapse of time; there is none until statu- 
tory bar attaches. Thomas, for use, vs. Hunnicutt et al., 337. 


PLEADINGS. 

1. Although one sued as a surviving partner, denies the partnership, he 
may plead that if such partnership did exist, plaintiff was indebted to the 
firm, etc. Urguhart vs. Powell, 29. 

Equitable plea must contain such allegations as would entitle defendant 
to relief in equity. Lackey vs. Bostwick, 45. 

Non est factum may be filed after first term. Akin us. Bartow Coun- 
Ly, 59: 

Draft paid by acceptors may be set out as inducement in suit against 
makers. Gyrifin vs. Lawton & Willingham, ro4. 

Recoupment can only be pleaded for failure to comply with cross-obli- 
gations arising under same contract. did. 

. General issue, plea of, to note embracing counsel fees for collection, not 

demurrable. Dickson et al. vs. Saloshin, 117. 
Defense that plaintiff was carrying on business of druggist in which 
contract was made without license, in violation of law; plea setting up 
must show to which school of medicine plaintiff belonged, and failure to 
obtain license from that school. Taliaferro vs. Moffett, 150. 

3. Trespass for appropriation of land and action for use and occupation 
cannot be joined. McLendon vs. Atlanta and West Point Ratlroad 
Company, 293. 

Declaration in short form against administrator of A, alleging that he 
is indebted on note, a copy of which is attached, the copy being a joint 
note signed “A & B,” is a suit against defendant in representative 
character. Fennings, adm’r, vs. Wright & Co., 537. 

Non-joinder of B should be pleaded in abatement. After judgment it 
will be presumed that he is dead. did. 


POSSESSION. See Ejectment, 8-11. 


POSSESSORY WARRANT. 
1. Purchaser at judicial sale, not lie against on ground that trespass was 
committed by levying officer. Finney us. Fechtner, 501. 
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POWERS. See Mortgage, 2, 3. 


PRACTICE IN THE SUPERIOR COURT. 


I 


Though defendant be entitled to non-suit at conclusion of plaintiff’s 
evidence, yet if necessary testimony be subsequently introduced, verdict 
not set aside. Wernervs, Footman, adm’r, 128. 

Non-suit awarded before plaintiff has closed his evidence, error. Wad/k- 
er us, Supple, 178. 

Request to reduce charge to writing should be made before commence- 
ment of argument. Gray vs. Obear, 231. 

Supreme court, case returned from in order for trial at term when 7e- 
mititur is received. Thomason vs, Fannin, adm’r; Thomason vs, 
Poulaine, ex’r, 361. 

Several claim cases pending in behalf of same claimant; one was tried 
and property found subject. It was agreed that this case should be car- 
ried up to the supreme court and that the others abide its decision. Upon 
the vemittiteur being returned affirming the judgment, claimant with- 
drew the other claims. When the land was sold and the fund brought 
into court, claimant demanded the money: //e/d, that he was barred by 
his agreement, Bradshaw et al., vs. Gormerly et al. $57: 

Agreement of counsel, though not in writing, executed on one side, 
binding. Jézd, 

Sheriff’s deed not set aside on motion because of collusion between that 
officer and purchaser, Proceeding must be by regular suit, Harrell et 
al,, vs, Word et al, 649. 


PRACTICE IN THE SUPREME COURT. 


1, Injunction granted after hearing; order refusing subsequent motion to 


dissolve not reviewed by this court prior to final hearing, Cook vs. 
Board of Commi’ rs, etc., 163 

Objection to testimony in court below shown neither in bill of excep- 
tions nor record, not considered. Thompson vs, State, 208, 

Mandanius not issue to cause judge to do that which when performed 
would give case no standing in court. Platen vs Fohnson, Fudge, 455- 
Though record shows that due-bill sued by person other than payee was 
not negotiable, yet if no objection was made in the court below and 
there be no assignment of error thereon, this court will not interfere. 
Bennett vs. Williams et al., ex’rs, 525. 

Writ of error dismissed where evidence is not set forth, unless some rul- 
ing is complained of not dependent upon evidence for elucidation, /ow- 
ell et al,, us. Pope et al., 561, 

If dismissal be at first refused through misapprehension by court, and 
upon argument of merits it appears that case cannot be reviewed with- 
out missing evidence, motion will then be snstained, bid. 
Attachment, judgment dismissing is final, and subject to separate writ of 
error. Sruce vs. Conyers, 678. 

Demurrer to whole bill overruled, or plea stricken; defendant may have 
exceptions certified and recorded to await final termination of case, 
Bradley et al., vs. Saddler et al., 6817, 

Grounds not verified by presiding judge, not considered, Hathorn et 
al,, vs. Maynard. 687. 


. Judge certifies that bill contains all that is necessarry for a full under- 


standing of errors complained of, and the clerk is ordered to cause a 
complete exemplification of record to be forwarded, etc., writ of error 
dismissed. Hammond, at?’y gen., ex rel., us. Brookins, ord., 695. 





II, 


12, 


14. 


15. 
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Bill not filed in clerk’s office until sixteen days after certificate of judge, 
writ of error dismissed, Smith, governor, vs. Walker et al., 695. 
Paper purporting to be bill of exceptions served before certified, writ of 
error dismissed, Michols, administrator, vs. Fraser et al., 696. 
Injunction case; bill of exceptions withdrawn on account of absence of 
service, served in time, refiled in the clerk’s office of this court, and case 
reset. Motion to dismiss made, because there was no record certified 
under bill of exceptions then before the court, sustained. bid. 

Where clerk of superior court fails to forward bill after expiration of 
ten days allowed, until too late for proper term, and case is docketed for 
second term, writ of error dismissed, Philo vs, State, 697, Roebuck 
vs, State, 699. 

Service of bill upon solicitor pro tem,, after adjournment of court, in- 
sufficient. Moughon vs, State, 698. 


PRESCRIPTION. See Lvidence, 26; Mortgage, 6. 


PRESENTMENT. See Criminal Law, 26—29. 


PRESUMPTIONS. 


I, 
2. 


& 


Charge not set forth, presumed correct, Lackey vs, Bostwick, 45. 
Charge that if executrix (party to suit) by testifying, could clear up 
doubts in the case, and she failed to testify, jury might infer against her, 
error, Lmory, executrix, vs. Smith, for use, 27}. 

Payment, no presumption of, from lapse of time prior to statutory bar, 
Thomas, for use, vs, Hunnicutt et al., 337. 

Execution delivered to sheriff presumed to have remained in his hands 
during official term, Anderson vs. Blythe, 507. 

Slight presumption, if any, that forms, etc., prescribed by ancient statutes 
and not embraced in Code, are still built upon by the legislature, Zdzd, 


Dower or child’s part, widow entitled to; having remained in posses- 
sion until right to dower was barred, presumed to have elected to take 
child’s part, especially where such course was most to her interest, 
Sewell vs. Smith et al., 567. 


PRINCIPAL AND AGENT. 


I. 


2. 


Go 


Payment to agent of amount due on written security, but who is not in 
possession thereof, not discharge. Howard & Soule vs Rice, 52. 
Husband may be made agent. by wife who has a separate estate. Wells 
vs. Smith & Co., 262. 


. Declarations of agent inadmissible against principal, it not appearing 


when they were made. Adams & Brother vs. Humphreys, 496. 


. Where A orders goods for B, and bill is sent to A made out against B, 


A has prima facie right to collect as agent of vendor. did. 


. Declarations of agent as to property inadmissible without proof that 


agency extended to such property. Zoole & Price et al. vs. First Na- 
tional Bank, 497. 


. Trover by principal against purchaser of notes from agent; if principal 


settled with agent taking his note, it is ratification of sale. Zurner vs. 
Wilcox, Gibbs & Co,. 593. 


. Corporation is bound Ly fraudulent conduct of agent. Scofield Rolling 


Mill Co. et al. vs. State, 635. 


. Collusion between agents within scope of authority, to defraud principal 


of one of them, latter cannot recover from other principal. dzd. 
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g. The state acts through agents so far as her interest in the Western and 
Atlantic Railroad is concerned. did. 


PRINCIPAL AND SECURITY. 


1, Holder, believing note paid, so informed security, who knew nothing to 
the contrary for five years, when suit was brought, latter discharged. 
Whitaker vs, Kirby, 277. 


PROHIBITION, 


1, Justice of peace restrained from setting aside judgment by. Doughty, 
Pearson & Co, vs. Walker, F. P., 595. 
2. Application sanctioned in vacation, but return must be in term, 07d, 


PROMISSORY NOTES. See Negotiable Instruments, 2, 3. 


RAILROADS. See Corporations, 3, 4. 

1, If slave killed was on train as passenger, defendant is liable; if as ser- 
vant of member of military organization for which transportation was 
obtained, not liable. Auscogee Ratkroad Company vs. Redd, ex’r, 33. 

. Appropriation of land by railroad gives right of action to owner. But 
purchaser from owner cannot sue for value or for use and occupation as 
on implied promise. A¢cLendon vs, Atlanta and West Point Railroad 
Company, 293. 

. Depot, goods destroyed by fire in, action brought in county where de- 
stroyed. Central Railroad and Banking Company vs, Smith, 499. 
Employee, liable for injuries to whether resulting from running of trains 
ornot. Thompson vs, Central Railroad and Banking Co., 509. 

. Employee, to recover, must be wholly blameless, but this need not be 
shown as condition precedent, Jdzd. 

. Enjoin, use of right of way where land-owner has recovered judgment 
for damages on ground that other company has claimed property, equity 
will not, Remshart vs. Sav. & C. R. R. Co., et al., 579- 


REBELLION. See County Matters, 4, 5- 


RECOUPMENT. 


1, Only pleadable for failure to comply with cross-obligations under same 
contract, Griffin vs. Lawton & Willingham, 104. 


REGISTRY. See Husband and Wife, 14-16. 


RELIEF ACT OF 1868. 


1. Creditor promised in 1863 to accept in payment Georgia and Confed- 
erate bonds. Debtor sold property, purchased bonds and tendered them 
to former, who refused to accept, whereby bonds were lost to latter, 
Such defense should have been set up to action at law, and judgment 
having been rendered, a motion to open the same under relief act of 
1868 was properly dismissed on demurrer, Thomason vs, Fannin, 
adm’r ; Thomason vs, Poulaine, ex’r, 761. 

. Judgment reduced under act of 1868, execution issued, property was sold 
thereunder, and plaintiff participated in proceeds, Plaintiff cannot, af- - 
ter lapse of three years, move to vacate order reducing, on ground that 
pleadings showed no legal cause for reducing. Fannin vs. Durdin 
et al., 476, 
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ROADS AND BRIDGES. See County Matters, 1,7, 10, 11. 


SCALING ORDINANCE. 


1. Note dated October 17th, 1861; no proof that it was intent of parties 
that it should be payable in Confederate money, not competent for jury 
to scale. Rawson vs. Cherry, 276, 


SERVICE. 
1. County commissioners, suit may be brought against and service perfected 
on majority. Collins vs. Hudson et al., com’ rs, 25, 
2. Solicitor pro tem., service upon after adjournment of court, insufficient. 
Moughon vs. State. 698. 


SETTLEMENT. See Compromise and Settlement. 


SHERIFF, See Levy and Sale, 1, 5, 8,9. 


SLANDER, 
1, Words imputing to Aa felony by night, with addition that “when I 
drove him off, I saw B standing at the road holding a torch for him,” 
actionable fer se at suit of B, Hooper vs. Martin, 648. 


SPECIFIC PERFORMANCE. See Zguity, 70-34. 
STOCKHOLDERS, See Corporations, 7, 7. 


STOPPAGE IN TRANSITU. See Vendor and Purchaser, 3. 


SUBROGATION, See £guity, 76, 


TAX, 


1, Default of tax collector occurring in 1867, homestead liable therefor. 
Brooks vs. State, 36. 

. Possession of homestead by family for four years, not discharge it from 

lien created by execution of bond. Jézd. 
Notice of closing of books to be given by thirty days’ notice in newspa- 
paper or other legal notice, Thirty days before closing, one advertise- 
ment was inserted in paper, but was posted at city hall for full term: 
ffeld, sufficient. Mayor and Council of Brunswick et al. vs. Finney 
et al., 317. 

. Statute requiring taxes to be laid specifically for each special purpose, 
not illegal to assess certain per cent. in gross, and then define in detail 
purposes, Jdzd. 

. Taxes, by charter, made payable in quarterly installments, corporation 
may postpone collection of any installment. zd, 

. Exempted from taxation; certain species of property may be, provided 
tax be ad valorem and uniform upon property taxed, JAéayor, etc., of 
Athens vs. Long et al., 330. 

. Railroads, and property thereof, except where otherwise provided in 
charter antedating the Code, taxed as property of natural persons, Cen- 
tral Railroad and Banking Company et al., vs. State, gor; State vs. 
Georgia Railroad and Banking Company, 429. 

Competent for legislature to grant to corporation exemption from tax- 
ation. If such grant antedated the Code, it cannot be withdrawn, a/iter 
if dated subsequent thereto. Jdzd, 
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g. Western and Atlantic Railroad Company not liable to greater tax than 


one-half of one per cent. on net income. Western and Atlantic Rait- 
road Company vs. State, 428. 


Municipal corporation may tax businesses of those who have already 
obtained licenses from state; but it cannot require that they take other 
licenses from it as condition precedent to doing business. Wright & 


fill et al. vs. Mayor, etc., of Atlanta, 645. 


TENDER, 


I 


. Equitable plea filed to ejectment alleging that deed under which plain- 


tiff claims was mortgage, must tender amount due. Lackey vs. Bost- 
wick, 45. 


. Time when made, and averment of continued readiness to pay, essential 


elements in plea of tender. Cothrans & Elliott vs. Mitchell, 498. 


SPASS. 


Malicious suit, trespass for; where there was some evidence of malice, 
error to charge that vindictive damages could not be found. Dye vs. 
Denham, 224. 


Damages peculiarly for the jury. 02d. 


. Railroad company, trespass against for occupying land, properly brought, 


under act of 1869, in county where committed. Central Railroad and 
Banking Company vs. Carswell, trustee, 251. 


. Appropriation of land by railroad company gives right of action to 


owner. McLendon vs. Atlanta and West Point Railroad Co., 293. 


Subsequent purchaser from owner cannot maintain action for value, or 
for use and occupation, as on implied promise. ézd. 


. Trespass for appropriation of land and action for use and occupation 


cannot be joined. /dzd. 


Homicide of infant son incapable of rendering service, father cannot re- 
cover for. Allen vs. Atlanta Street Railroad Company, 503. 


. Felony, where for¢ complained of, prima facie, amounts to, prosecution 


of agent of company or excuse for failure to prosecute, must be alleged. 
Lbid. 


TROVER. 


Conversion alleged on day subsequent to suit; may be amended by sub- 
stituting day prior thereto. Toole & Price et al. vs. First National 
Bank, 497. 


2. Defense not valid as set-off, good in mitigation of damages. Zurner vs. 


Wilcox, Gibbs & Company, 593. 


TRUSTS. 


I. 


3: 


4. 


Holder of bond for titles makes arrangement by parol with B., that lat- 
ter should pay balance of purchase money, take title in his own name, 
exchange for city lot, sell lot and after paying himself amount advanced 
and a debt due him, turn over balance to former, This created a 
trust, and in suit for profits, not error to charge that the parol proof should 
be clear and satisfactory. Morrison vs. Ball, 212. 


. Male suz juris, trust cannot be created for benefit of. Gray vs. Obear, 


231, 
Executed, trust is where there is nothing for trustee to do beyond that 
which is contrary to law. did. 


Paper purporting to be return to ordinary, but which does not appear to 
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have been examined, etc,, not evidence for trustee. Saxon et al.,adm’rs, 

us. Sheppard, 286, 

Declarations of trustee inadmissible in his favor or for his administrator. 

Tbid, 

6. Discharged by proof that funds were dona fide invested in Confederate 
securities even though no affidavit under act of 1866 be filed. /d7d., 
Nelms et al. vs. Summers, ord’y, for use, 605. 

7. Confederate money, though received by guardian in good faith, yet, un- 

less kept separate from his own funds, liable to ward. Alc Whorter vs 

Tarpley et al., 291. 

8. Deed with warranty signed by trustee not bind him individually unless 
such intent appear. Shacklett vs. Ransom, 350. 

g. Application for leave to sell stating that trustee had been offered $7,000 
for property by A, which was sanctioned. Private sale to A for $7,000 
valid. id. 

10. Estopped from a property as his own, trustee accepting with full 
knowledge is. A//en vs. Solomon et al., 483s 

11. Guardian purchases w ith funds of ward but takes title to himself, he 
holds in trust. Sterling vs. Arnold et al., 6go. 

12. Where such property is levied on under /. fa. vs. guardian and is claimed 
by ward under conveyance made by guardian subsequent to judgment, 
date of such deed will relate back to purchase. 0d. 

13. If money of ward paid in part for property, it is fro ¢anto protected, 

Same rule as to improvements placed thereon. Ibid. 


ui 


USURY. 
1. Accord and satisfaction of, there may be. Rogers vs. Ball, 15. 

2, Deduction at time of settlement of debt not amount to, though so agreed 
by the parties. /dzd, 

If payment be in property at value greater than debt, with further addi- 

tion to price on agreement that advance is in satisfaction of usury, and 

creditor gives note for excess over debt, and pays it, such action consti- 

tutes accord and satisfaction. dd, 

4. Dollar Savings Bank had no authority, under charter, to charge usury. 
Candler et al., trustees, vs. Corra, 190. 

5. Payments of usury madein course of mutual dealings between parties, 
but no final settlement had, statute of limitations not run from dates of 
paymenis. Jdzd, 

6, Loanand Building Association, contract of member for advance under 
charter, not usurious on face. Redwine vs. Gate City L. and B. A. 474: 

7. Plea to ejectment which attacks conveyance from defendant to plaintiff 
on ground of usury, is legal defense and need not tender money borrowed 
Sugart vs. Mays, 5.54. 

8. Deed made as part of usurious contract, void as title. Jézd, 

g. Where issue was whether transaction was loan with absolute deed as 
security, not competent to prove lender’s custom to lend on such security, 


lbid, 


Ye 


VENDOR AND PURCHASER. 
Purchaser in good faith, in ignorance of rights of owner, from one who 
has no title obtainsnone, Compton vs. Cassada, 74. 

2, Vendor cannot remain in possession and enforce claim for purchase 
money. Odell vs. Reed, 142. 


3. Stoppage in ¢ransitu, right of, superior to attachment levied before goods 


“. 
















738 INDEX. 





reached destination. Landauer & Bro, vs. Cochran, McLean & Co., 
433: ; 

4. Title does not pass where goods were obtained by fraud, and vendor may 
claim. did, 


5. Compensation for damages from using railroad, afterwards assessed, 
passed te purchaser of land. Wilkinson & Wilson vs. Chew, 602. 


VENUE, 
1, Land in two counties; suit in one before adoption of constitution of 
1868, but trial after; recovery had for entire tract. Barnes et al., vs. 
Underwood, administrator, 87. 


. Affidavit to foreclose chattel mortgage must allege that defendant re- 
sides in the county, Callaway vs. Wells et al., 167. 


Trespass against railroad company for occupying land with road-bed, 
properly brought, under act of 1869, in county where committed, Cen- 
tral Railroad and Banking Company vs. Carswell, trustee, 251. 


Criminal case, to change venue in; whether jury can be obtained must 
be ascertained as prescribed in Code, section 4682, Brinkley vs. State, 
37! 

Insurance company must be sued in county where principal office is lo- 
cated, or where it has agency, or place of doing business, pire State 
Insurance Company et al., vs. Collins, 376. 


Georgia Home Insurance Company, of Muscogee, purchased business 
of Empire State Insurance Company, of Bibb, and assumed its liabili- 
ties. Suit was brought by holder of policy of latter company against 
both companies in Bibb, The agent of the Georgia Home was served, 
and a copy was left at place where Empire Insurance Company had 
agency at time of issuing policy: e/d, that such action could not be 
maintained against Empire Insurance Company, because it had no 
agency in Bibb at time of suit; nor against Georgia Home, for want of 
privity. Lmpire State Insurance Company vs. Collins, 376. 

Bill by one partner against others for account may be filed in county of 
residence of partner against whom no substantial relief is prayed, S/oan 
us. Cooper, 486. 

Railroad, goods destroyed by fire in depot, action may be brought in 
county where destroyed, Central Railroad and Banking Company vs. 
Smith, 499. 


VERDICT. See Criminal Law, 17, 78. 
WAREHOUSEMEN. See Factors and Warehousemen, 


WARRANTY. 

1, Action for breach of; omzs cast on defendant by proof of sale by sheriff 

under f. fa. against third person and possession by defendant in f. fa. 
after rendition of judgment, and surrender of possession by plaintiff to 
purchaser, Taylor vs. Stewart, 81. 
A gives B bond to make title when purchase money is paid, B sells to 
C, but by consent the bond is canceled and A makes deed to C. On 
action by A against B, for purchase money, latter cannot set up failure 
of title. Gordon et al,, vs. Phillips, 2g0. 


Deed containing warranty signed by trustee, not bind him individually 
unless intent appear, Skhacklett vs. Ransom, 350. 
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4. Pleato action for price of guano should state that article was not rea 
sonably suited for a manure, or was worthless; or to the statement that 
it was properly used, it should add that the seasons were propitious. 
Wilcox, Gibbs & Cowpany vs, Cunningham, 4go. 

5. Land sold as so many acres “ more or less,” both parties having equal 

opportunity to judge, recovery not had for deficiency. Stephens ws 

Hudson, 513. 








WESTERN AND ATLANTIC RAILROAD. See Zax, 9; Principal 
and Agent, 9, 









WILLS. 
1, Devise to wife during natural life for sole benefit of her and three chil- 
dren, with provision that life interest should not be transferable; that 
place should not be cultivated by any person’s hands except wife’s and 
children’s, and that at her death it should be sold and equally divided 
between the children. Widow, who was also executrix, had no authority 
to lease plantation for twenty years. Zrammell et al.vs. Fohnston et al, 
340. 
2. Devise of life interest did not make subsequent provision against trans- 
fer void. did. 
If scheme of testator could not be carried out, chancellor should have 
been applied to for direction. did. 














we 











WITNESS. 
1. Doubtful whether 5th section of relief act of 1868, making both parties 
competent, was intended to repeal act of 1866 making exception where 

one is dead, Hollis et al., ex’rs, vs. Calhoun, 115. 


2. One party being dead, other incompetent, even though depositions of 
deceased be in court, Aliter, if read. bid. 








Plaintiff incompetent, other party being dead, where no benefit is claimed 

under ordinance of 1865. TZippen vs. Byrd, adm’r, 119. 

4. Party incompetent where opponent is dead though he negotiated, during 
life of deceased, with administrator, then acting as his agent, Whita 
ker et al,, adm’rs, vs. Groover, Stubbs & Co., 174. 

5. Executor competent to show how note made by him, and which he 

claimed to represent advancement, was included in inventory, Incom- 

petent as to matters which passed between him and testator, Wil/iams 

vs, McDowell et al,, 222. 


ww 









6. Entry by survivor on obligation to deceased, inadmissible. Gray vs. 
Obear, 231, 

. Charge that failure of executrix (party to suit) to testify was ground for 
jury to infer against her, if by her evidence she could clear doubts, error. 
Emory, ex’x, us, Smith, for use, 273. 

8. Issue between children of A and executor of B, A. is incompetent as 
to what passed between him and B, since deceased, at sale of trust prop 
erty, to show notice of trust. Virgin et al. vs. Wingfield, adm’r, 451. 

9. Vendee sells to C without having paid purchase money. On bill against 
administrator of C to enforce lien, vendor is incompetent, Stee/e vs. Brown 
et al., 498. 

Donee seeking to have specific performance of gift from administrator 
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of donor, competent to contradict testimony as to conversations had 
with her since donor’s death, Porter vs. Allen, adm’r, 623. 


Husband competent witness for wife in civil suits, Zézd, 


Claim ; though one of plaintiff’s in 7. fa., who are assignees of judg- 
ment, be dead and administrator be made party, claimant is competent 
as to facts disconnected with deceased and transpiring since his death, 
Sterling us. Arnold et al,, 6go. 

‘ 


YEAR’S SUPPORT. See Administrators and Executors, 1. 








